COVER SHEET – SERVICE AGREEMENT

THIS AGREEMENT is made on the ………………., 2019 BETWEEN:
	
	Party Name 
	Registered office address

	1
	ABC
 (referred to as “Telemarketer”)
	

	2.
	BHARTI AIRTEL LIMITED (referred to as “Airtel”) and BHARTI HEXACOM LIMITED (referred to as “Hexacom”)
Airtel and Hexacom are hereinafter be individually and collectively referred to as “Airtel

	Airtel Center, Plot No. 16, Udyog Vihar, Phase-IV, Gurugram, Gurgaon, 122015, Haryana, India



	
	Address for Notices

	Telemarketer:
Name:
Designation:

	Airtel: Airtel Center, Plot No. 16, Udyog Vihar, Phase-IV, Gurugram, Gurgaon, 122015, Haryana, India

Name:

Designation: 


	Effective Date

	The effective date of this Agreement is ………………. (the “Effective Date”) 

	

	


Telemarketer and the Airtel are together referred to as the “Parties” and each individually as a “Party”. 
WHEREAS:

1. Airtel is a company engaged in the business of providing telecommunication and ancillary services pursuant to the licenses granted by the Department of Telecommunications, Ministry of Communication and Information Technology, Government of India (“DoT”). 

2. Telemarketer has approached Airtel for obtaining Telecom Resources in order to establish the connectivity with Airtel Network for the purpose of sending SMS and/or for making voice calls, within India for all or either of the following categories, more particularly mentioned in Annexure 1:

· Transactional Messages or Transactional Voice Call 

· Promotional Message or Promotional Voice Call

· Service Message or Service Voice Call

3. Telemarketer is desirous of availing the Services (as defined hereinafter) from Airtel on the terms and conditions contained in this Service Agreement.

4. The Parties agree that each signatory has full corporate power and authority to execute this Agreement, which shall be legally binding when signed by both Parties.

5. This service agreement (the “Service Agreement”) consists of this Cover Sheet and Article 1 to 22 set out below. Definitions shall have the meaning ascribed to them in Article 1 below.
Now therefore, in consideration of the mutual covenants and promises contained herein, the receipt and adequacy of which is hereby acknowledged, the Parties, with the intent to be legally bound, hereby agree as follows:

IN WITNESS WHEREOF, the Parties have executed this Agreement:
	AGREED by and on behalf of their duly constituted attorney and authorised signatory:

	
	Bharti Airtel Limited and Bharti Hexacom Limited

	Name:___________________________

Designation: 
Authorised Signatory
	Name:__________________________

Designation: 

Authorised Signatory

	Date:
	Date:


1. DEFINITIONS AND INTERPRETATION

In this Agreement:

1.1. any phrase introduced by the terms "including" or "include" or any similar expression are deemed to have the words “without limitation” following them and shall be construed as illustrative and shall not limit the sense of the words preceding those terms;

1.2. each Party shall perform its obligations at its own cost unless otherwise expressly stated;

1.3. This Service Agreement does not give to any person who is not a party to it any rights to enforce any provisions contained within it and the Parties may vary any term of this Agreement without obtaining the consent of any third parties;

1.4. each obligation on Telemarketer shall include an obligation on Telemarketer to ensure compliance with such obligation, their respective personnel and persons under their control; and

1.5. In the interpretation of this Service Agreement or any part of it, no rule of construction shall apply to the disadvantage of any Party on the basis that that Party: 

1.5.1. prepared this Service Agreement or any part of it; or

1.5.2. seeks to rely on this Service Agreement or any part of it.     

1.6. any word or phrase or abbreviation, if not defined in this Service Agreement, the Annexures, exhibits to the Annexures or in any ‘Standard Operating Procedures’ agreed between the Parties, shall be accorded the meaning as reasonably understood in common technical or business parlance

1.7. the following words and expressions shall have the following meanings: 

	“Abandoned Call”
	means an outgoing call in which the sender does not connect the call to a live agent after the call is established and is answered by the recipient;

	“Airtel Network”
	means a telecommunications network run by Airtel, including any other telecommunications network connected to that telecommunications network, used in the provision of the Services under this Agreement;

	“Applicable Clearances”
	means all necessary authorisations, licenses, exemptions or concessions required under Applicable Laws;

	“Applicable Law”
	means any statute, law, regulation, ordinance, license conditions, rule, judgment, order, decree, bye-law, approval of any Government Authority, directive, guideline, policy, requirement or other governmental restriction or any similar form of decision and/or interpretation having the force of law on any of the foregoing by an authority having jurisdiction over the matter in question, whether in effect as on the date of this Service Agreement or at any time hereafter;

	“Authority or TRAI”
	means the Telecom Regulatory Authority of India;

	“Auto Dialer Call”
	means a call which is initiated automatically by an equipment, in accordance to a stored and/ or programmable instruction(s), to a telephone number(s), already stored or a list auto generated by the software, and once the call has been answered, equipment 

· either plays a recorded message; or 

· connects the call to a live person;

	“Change”
	means any modification, addition, omission, or other variation to the scope or performance of the Services or Telemarketer's obligations under this Service Order, in accordance with Article 8;

	“Change Order”
	means a written notice from one Party to another requiring a Change;

	“Commercial Communication”
	means any voice call or message using telecommunication services, where the primary purpose is to inform about or advertise or solicit business for

(A) goods or services; or

(B) a supplier or prospective supplier of offered goods or services; or

(C) a business or investment opportunity; or

(D) a provider or prospective provider of such an opportunity;
Explanation:

For the purposes of this Regulation it is immaterial whether the goods, services, land or opportunity referred to in the content of the communication exist(s), is/are lawful, or otherwise. Further, the purpose or intent of the communication may be inferred from:

(A) The content of the communication in the message or voice call

(B) The manner in which the content of message or voice call is presented

(C) The content in the communication during call back to phone numbers presented or

referred to in the content of message or voice call; or the content presented at the web links included in such communication.

	“Consent”
	means any voluntary permission given by the customer to sender to receive commercial communication related to specific purpose, product or service. Consent may be explicit or inferred as defined in the Regulation;

	“Consent Register”
	means a Distributed Ledger for Consent (DL-Consent) having all relevant details of consent acquired by sender, in a secure and safe manner, to send commercial communications and may be required for the purpose of pre and post checks for regulatory compliance based on the consent;

	“Consent Registrar or CR”
	means an authorized entity under relevant regulations responsible for maintaining the consent register, customer consent acquisition facility and customer consent verification facility;

	“Consent Template or CT”
	means a template of content which is presented to the customer while acquiring his consent and clearly mentions purpose of the consent and details of sender;

	“Consent Template Register”
	means a Distributed Ledger for registration of Consent Template (DL-TCS) which keeps record of unique consent template identity along with the content of consent template and details of sender who got it registered, in a secure and safe manner;

	“Content Template for Transaction”
	means a template of content registered by any sender with the access provider for sending transactional message, service message or transactional voice call, service call for the purpose of commercial communication and contains content which may be a combination of fixed part of content and variable part of content, where fixed part of content is that part of content which is common across all commercial communications sent to different recipients for same or similar subject; variable part of content is that part of content which may vary across commercial communications sent to different recipients for same or similar subject on account of information which is very specific to the particular transaction for a particular recipient or may vary on account of reference to date, time, place or unique reference number;


	“Content Template for Promotion”
	means a template of content registered by any sender with the access provider for sending promotional message or promotional voice call for the purpose of commercial communication and contains content which is fixed content and common across all commercial communications sent to different recipients for same or similar subject;

	“Content Template Register”
	means a Distributed Ledger for Content Template which keeps records of unique content template identity along with the content of content template and details of sender who got it registered in a safe and secure manner;

	“Content Template Registrar”
	means an authorized entity under the relevant regulations responsible for maintaining the Content template register and Content template registration facility;

	“Distributed Ledger Technologies (DLT)”
	means a set of technological solutions that enables a single, sequenced, standardized and cryptographically-secured record of activities to be safely distributed to, and acted upon, by a network of varied participants and their database can be spread across multiple sites or institutions; records are stored one after the other in a continuous ledger and can only be added when the participants reach a consensus;

	“End User”
	means any recipient or beneficiary of the Service including the Sender, Telemarketer, its representative or any other person who uses the Services under the control and supervision of the Telemarketer;

	“Force Majeure Event”
	means, in relation to a Party an exceptional event or circumstance listed below and (a) which is beyond that Party’s control, (b) which such Party could not reasonably have provided against, and (c) which, having arisen, such Party could not reasonably have avoided or overcome:

(i) riot, war, invasion, act of foreign enemies, hostilities (whether war be declared or not), acts of terrorism, civil war, rebellion, revolution, military invasion, insurrection of military or usurped power;

(ii) earthquake, flood, or any other natural disaster, but excluding weather as such, regardless of verity; or

(iii) strikes at national or state level or industrial disputes at a national level, or strikes or industrial disputes by labour not employed by such Party or its Representatives and which affects a substantial or essential portion of the obligations of that Party.

	“Government Authority”
	means any ministry, department, board, or any governmental instrumentality directly or indirectly under control of any central, provincial or local government, and includes any court, tribunal, or judicial or quasi-judicial body having jurisdiction;

	“Header”
	means an alphanumeric string of maximum eleven characters or numbers assigned to an individual, business or legal entity to send commercial communications;

	“Header Branch”
	means the sub string of a header other than header root;

	“Header Root”
	means the common sub string of block of headers, starting from the first character;

	“Insolvency Event”
	means, in relation to a Party, the occurrence of any of the following events: inability to pay its debts as they fall due; admission of its inability to pay its debts; general assignment, arrangement or composition with or for the benefit of its creditors; commencement of insolvency proceedings which has not been dismissed within 180 days; passing of a resolution for voluntary winding-up, official management, liquidation or dissolution (other than pursuant to a consolidation, amalgamation or merger); appointment of an administrator, liquidator, receiver or similar official over its assets or any similar proceeding;

	“International SMS”
	means any data/application/system/servers etc. which influences, generates, control, facilitate or enable the generation, dissemination/ transmission of messages from a location outside the territory of India will constitute as International messages. Any mirroring solution in India shall not impact and/or change the nature of such International SMS to national SMS;

	“Location(s)”
	means any location or premises identified by Airtel or otherwise where Airtel will provide the Services to the Telemarketer;

	“Message”
	means the meaning assigned to it in clause (3) of section 3 of the Indian Telegraph Act, 1885 (13 of 1885);

	“One Time Password or OTP”
	means an automatically generated random number used to authenticate the action of user for a single transaction or session;

	“Personal Data”
	means any sensitive personal data or any other information, that can be used to identify an individual or does or could identify an individual (including Representatives and customers of Airtel) when combined with any other information that may be acquired by Telemarketer, Telemarketer’s Representatives or contractors, while performing its obligations under this Agreement;

	“Promotional messages”
	means commercial communication message for which the Telemarketer has not taken any explicit consent from the intended Recipient to send such messages;

	“Promotional voice call”
	means commercial communication voice call for which the Telemarketer has not taken any explicit consent from the Recipient to make such voice calls to him;

	“Regulations”
	means the Telecom Commercial Communications Customer Preference Regulations, 2018(TCCCPR) and subsequent amendments made thereto, unless otherwise indicated;

	“Representative(s)”
	means directors, employees, agents, contractors, representative, advisors or personnel;

	“Scrubbing”
	means process of comparing target list of telephone number(s) provided by the Telemarketer, to whom it wishes to send commercial communication with the list of telephone number(s) in DL-Preference and DL-Consent to check whether commercial communication(s) can be sent to the Recipient as per his registered preference(s) or as per consent;

	“Sender”
	in relation to a commercial communication, means

· The person or entity who owns the telephone number or the header(s) that are /were used;

· A person or entity that publicly asserts or uses a Calling Line Identity (CLI) or the phone number(s) referred to in the communication, except where such assertion is fraudulent;

· The person who sent the message or made a voice call, caused the message to be sent or the voice call to be made or authorized the sending of the message or making of the voice call;

· The person or legal entity dealing with goods, or services, or land or property, or a business or investment opportunity that is offered or promoted; except where such entity maintains a distinct legal identity for the division or line of business dealing with offered goods, services or opportunity, in which case such division or line of business;

	“Service message or Service Call”
	means a message sent to a recipient or voice call made to recipient either with his consent or using a template registered for the purpose, the primary purpose of which is to facilitate, complete, or confirm a commercial transaction that the recipient has previously consented to enter into with the sender; or to provide warranty information, product recall information, safety or security information with respect to a commercial product or service used or purchased by the recipient; to provide -
(A) notification concerning a change in the terms or features of; or

(B) notification of a change in the recipient’s standing or status with respect to; or

(C) at regular periodic intervals, account balance information or other type of account statement with respect to, a subscription, membership, account, loan, or comparable ongoing; or

(D) commercial relationship involving the ongoing purchase or use by the recipient of products or services offered by the sender; or

(E) information directly related to an employment relationship or related benefit plan in which the Recipient is currently involved, participating, or enrolled; or 

(F) information relating to delivery of goods or services, including product updates or upgrades, that the recipient is entitled to receive under the terms of a transaction that the recipient has previously consented to enter into with the sender;

	“Services”
	means all services that Airtel will provide to Telemarketer under this Service Agreement in accordance with Annexure 1;

	“Short Message” or “SMS”
	means a short message service enabling text message of up to 160 characters to be transferred and/or originated, on compatible communications devices and fixed devices connected to the systems of the Parties; but does not include Multimedia Messaging Service . The scope of SMS under this Agreement is confined to National SMS and excludes international SMS;

	“Silent Call”
	means any unsolicited call made by a person or an entity to a customer for a very short duration in which either called party has not yet been alerted by his or her device, or it is very unlikely to be answered, wherein the intention of caller is to get call back from called party and then enter into commercial communication;

	Taxes
	means all applicable taxes, duties, cess or levies imposed by a Government Authority;

	“Telecom resources”
	means any telegraph used to send voice call or messages but does not include MMS unless separately agreed to in writing between the Parties;

	“Telemarketer”
	means a person or legal entity engaged in the activity of transmission or delivery of commercial communication or scrubbing or aggregation either for its own business or on behalf of the Sender under the valid authorisation;

	“Transactional message”
	means any message which contains One Time Password (OTP) and is required to complete a banking transaction initiated by the bank customer will only fall under the category of transactional;

	“Transactional Voice Call”
	means a voice call which is not promotional in nature and is for the purpose of alerts sent by banks to its own customers or account holders and information to be  communicated by the voice call is time critical in the nature;

	“Unsolicited commercial communication or UCC”
	means any commercial communication that is neither as per the consent nor as per registered preference(s) of recipient, but shall not include:


· any transactional message or transactional voice call;

· any service message or service voice call;

· any message or voice calls transmitted on the directions of the Central Government or the State Government or bodies established under the Constitution, when such communication is in Public Interest;
· any message or voice calls transmitted by or on the direction of the Authority or by an agency expressly authorized for the purpose by the Authority.


2. PRECEDENCE
2.1. In the event of a conflict among the terms of the various documents within this Agreement:

2.1.1. to the extent the conflicting provisions can reasonably be interpreted so that such provisions are consistent with each other, such mutually consistent interpretation shall prevail;

2.1.2. An Annexure  to this Agreement shall prevail over the conflicting term in the Exhibits to such Annexure; and

2.1.3. In case of a conflict between the terms of this Agreement and/or the Annexure, Exhibits, the terms contained in the main body of this Agreement shall prevail.

2.2. Except where expressly stated in this Agreement, in the event that the Parties wish to make any change to this Agreement or Annexures then they shall do so expressly in writing, which must be signed by authorised representatives of the Parties.
2.3. This Agreement shall be is subject to Airtel’s Code of Practice (CoP) formulated pursuant to TCCCPR 2018 and as modified by Airtel from time to time. The Parties agree that the provisions of the CoP shall form an integral part of this Agreement and the same shall be deemed to be automatically incorporated in this Agreement and shall be binding upon the Parties.

2.4. The process and procedures outlined in Annexures are subject to change from time to time at the sole discretion of Airtel for any reasons including but not limited to compliance with Applicable Law, change in Airtel’s codes of practice etc.
3. SERVICES
Relying upon the representations made by Telemarketer, Airtel agrees, to provide the services on a non-exclusive basis to the Telemarketer in accordance with the Annexure 1 (Scope of Work) hereto (“Services”)and on the terms and conditions mentioned under this Service Agreement.
4. TELEMARKETER OBLIGATIONS
1.1 Authorization from Sender – The Telemarketer shall provide an authorization issued by relevant Sender in favour of Telemarketer, authorizing  Telemarketer to act as authorised representative of the Sender. The activities to be performed by the Telemarketer shall be as per the authorisation issued by the respective Sender/s. 
1.2 Registration and KYC - The Telemarketer shall provide a duly filled and executed Customer Acquisition Form (CAF) along with such KYC documents such as POI and POA and all other documents as required by Airtel from time to time as a part of its onboarding and verification process including copy of the online application for registration. Airtel shall process the request for Services subject to valid KYC documents and due verification of the Telemarketer. On successful registration Telemarketer shall be assigned with a unique registration ID. In case any additional charges are levied in registering the Telemarketer, it shall be borne by the Telemarketer. Post Telemarketer registration, the Telemarketer shall undertake the registration and KYC of each of the Sender/s availing Services from the Telemarketer.  The Telemarketer shall follow the procedures of registration and furnish such documents of Sender as may be specified by Airtel in its policy from time to time.
1.3 Header Registration and Allocation – Subject to successful completion of Telemarketer and Sender registration as mentioned in Annexure 3. Telemarketer shall apply for Header Registration for each category of commercial communication along with such documents as may be prescribed by Airtel time to time. Airtel shall process the request subject to the fulfillment of criteria as mentioned in Annexure 3. Telemarketer/Sender shall use the allocated Header only for the purposes for which the same have been issued. Any violation or mis-use of Header shall entitle Airtel to take such action as mentioned in Annexure 3.  In case any additional charges are levied in Header Registration and allocation, it shall be borne by the Telemarketer.
1.4 Content Template Registration – Subject to the successful completion of Header registration as mentioned in Annexure 3, Telemarketer shall apply for Content Template Registration against each registered Header and for each of the categories of commercial communication on such terms as mentioned under Annexure 4. Airtel at its sole discretion may allow or disallow the registration of a Content Template. In case any charges are levied for Content Template Registration, it shall be borne by the Telemarketer.
1.5 Consent Template Registration - Subject to the successful completion of Content Template registration as mentioned in Annexure 4, Telemarketer shall apply for Consent Template Registration on such terms as mentioned under Annexure5. Such Consent Template should explicitly convey the purpose of the consent and the details of the Telemarketer. In case any additional charges are levied for Consent Template Registration, it shall be borne by the Telemarketer.
1.6 Recording of Consent and its revocation - Subject to the successful completion of Consent Template registration, Telemarketer shall approach Airtel for the purpose of validation and recording the consent of the customers on the terms as mentioned in Annexure 6.  The details of the consent validated and revoked shall be duly recorded by Airtel with initiation to the Telemarketer which shall further communicate the Sender.

1.7 Scrubbing - Telemarketer shall ensure that all commercial communication originated by it shall be subject to the scrubbing functionality. Telemarketer shall place a request for availing such functionality from Airtel. Airtel shall charge the Telemarketer such applicable charges for offering the scrubbing functions.

1.8 The Telemarketer registered for making commercial communication via voice calls shall not initiate calls with an auto dialer that may result in silent or abandoned calls. However, in case the Telemarketer intends to use the auto dialer, it shall send an advance written intimation to Airtel along with the steps taken by it to maintain abandoned calls within limits provided for in Regulation.

1.9 Subject to advance intimation for use of auto dialers by the Telemarketer, the Telemarketer shall ensure the following compliances:

i. Ratio of Abandon Calls to total attempted calls shall not exceed 3% over a period of 24 Hours using auto dialer for Commercial Communications calls;

ii. Ratio of Silent Calls to total attempted calls shall not exceed 1% over a period of 24 hour using auto dialer for Commercial Communications Calls;

1.10 The Telemarketer undertakes not to use telephone number harvesting software for sending Unsolicited Commercial Communications via the Telecom Resources;

1.11 The Telemarketer shall strictly ensure that no commercial communication is made to any Recipient, except as per the preference(s) or digitally registered consent(s) registered in accordance with TRAI Regulations.

1.12 The Telemarketer shall ensure that no commercial communication takes place through the Telecom Resources assigned to it except by using header(s) assigned to the registered Telemarketer(s) for the purpose of sending commercial communication; 

1.13 Telemarketer will provide necessary assistance, resources, information and access, and will perform such obligations as may be reasonably required by Airtel to enable it to perform its obligations under this Service Agreement. Telemarketer shall also be responsible for procuring all Applicable Clearances.

1.14 Telemarketer shall strictly use the Telecom Resources for the respective Services for which the same has been assigned. There shall not be any mixing of Telecom Resources /Services for any reasons whatsoever. Any deviation to this compliance shall be considered as a material breach of the Agreement.
1.15 Telemarketer shall ensure that the use of the Services (including the Sender/s) is in accordance with Applicable Law including but not limited to the terms and conditions laid down in Agreement.

1.16 The Telemarketer acknowledges that Airtel shall have no responsibility or liability in this regard, save and except as specifically stated under this Service Agreement. 

1.17 Telemarketer shall also sign and provide all such documents as specified by Airtel from time to time. . The Parties agree that the terms of such documents shall form part of this Service Agreement in so far as they apply to the Services. 

1.18 The use of the Services by the Telemarketer shall be subject to the applicable TRAI directions, Regulations including but not limited to the Telecom Commercial Communications Customer Preference Regulations, 2018 and subsequent amendments made thereto (hereinafter referred to as the “Regulations”).

1.19 The Telemarketer undertakes to ensure the compliance of all regulatory pre-checks and regulations before delivering any Commercial Communications from its Telecom Resources. 

1.20 The Telemarketer represent and warrant that it shall not:

i. Use Service for any unlawful purpose or by any unauthorised person; 

ii. provide any Service (or materials through any Service) that may be deemed to be obscene, defamatory, objectionable or illegal;

iii. not use the Services for any other purpose/s other than specified and agreed in this Service Agreement and/or Agreements.

iv. acquire any customer or promote the Services through unethical practices.

v. Use Services for which there is an express prohibition by any authority.

vi. use the Network for anti-national activities or in such a manner which would endanger or make vulnerable a networked infrastructure (including acts of break-ins (hacking) of any networks or web sites) and hereby agrees to hold Airtel harmless in this respect.

vii. register or attempt to register and/or send any header, content or communication which infringes any IPR of third party. 

1.21 Telemarketer agrees that Airtel may seek such data from the Telemarketer as is required for establishing the compliance to the Regulation including data with respect to validation of any complaints under the Regulations. In such circumstances the Telemarketer agrees that it is legally bound to comply with the obligations as per the Service Level matrix stated in Annexure 1 and any subsequent changes thereto, as communicated separately by Airtel from time to time including intimation over email. Any non-compliance to the said Service Levels by the Telemarketer shall be treated as material breach. This is without prejudice to Airtel’s right to effect termination of Services and or claim indemnification from the Telemarketer arising from such non-compliance.

1.22 Information and record keeping: Telemarketer shall: 

(i) where requested by Airtel, provide Airtel with such information as is required by Airtel to enable it to receive and make use the Services as well as to ensure compliance with the Applicable Law;

(ii) ensure that all information provided to Airtel is complete and accurate and consistent with all other information provided to Airtel; 

(iii) keep comprehensive records including but not limited to CDR’s, call/message logs, customer consent, KYC documents of End Users/clients to substantiate compliance with obligations, preserve these records for at least one (1) years from creation (or longer if required by Applicable Law) and provide to Airtel and its representatives upon demand and 

(iv) without any demur, permit Airtel and its representatives to inspect relevant equipment, premises and to observe the performance of any Services. In each case, such provision of information, access or inspection shall: (a) be on reasonable notice of three (3) working days.

(v) Maintain complete confidentiality of the data/Confidential Information shared by Airtel and in case not less then as mentioned in Article 15.
1.23 The Telemarketer herein shall comply with all the Applicable Laws and Regulations including the provisions contained in the Code of Practice (CoP) document formulated pursuant to TCCCPR and as modified by Airtel from time to time. The Telemarketer  shall obtain all the requisite licenses, approvals, permissions, from the competent authorities including that of TRAI, SEBI and other authorities as applicable in connection with using the Services. Telemarketer shall be bound by and responsible for ensuring compliance with all regulatory, statutory and other applicable legal requirements to the extent applicable to the use of the Services.
1.24 The Telemarketer agrees that the delivery of any Commercial Communication initiated by the Telemarketer shall be subject to such regulatory pre-checks and post checks, as are required under the TCCCPR of TRAI.  All Commercial Communication which do not meet the said checks may not be allowed by Airtel and the Telemarketer shall be solely liable for any consequences arising from such failures.

1.25 The Telemarketer shall be solely and entirely liable for any Unsolicited Commercial communication emanating from the Telecom Resources Notwithstanding the financial disincentives specified in Annexure 7, Airtel may take such action against Telemarketer as is required under the TCCCP Regulations and /or Airtel’s Code of Practice changed from time to time. 
5. REPRSENTATIONS AND WARRANTIES
5.1. Mutual

Each Party represents to the other Party that (a) it is duly incorporated or established under the laws of its jurisdiction and has all requisite power and authority to own and operate its business, (b) it has not suffered an Insolvency Event, (c) it has the full legal capacity and power to enter into, exercise its rights under and perform its obligations under this Agreement, and the execution, delivery and performance of this Agreement has been authorized by all necessary corporate and organizational actions, and (d) it has duly executed this Agreement, which forms a legal, valid and binding obligation, enforceable in accordance with its terms.

5.2. Telemarketer’s

Telemarketer represents to Airtel that (a) it is not subject to any obligation that may prevent it from entering into this Agreement, (b) no claim or action against Telemarketer is threatened or pending before any arbitrator or Government Authority, and no order, judgment, injunction, award, or settlement has been issued, pending or outstanding, relating to Telemarketer entering into or performing its obligations under this Agreement, (c) Telemarketer owns, or has all necessary rights in, all of its IPRs, free of all liens, and Airtel will not, at any time, require any additional license or consent from third parties for use of the IPRs, and (d) no actual or threatened claim or action exists against Telemarketer alleging infringement of third party IPRs such that it will restrict or prohibit performance of Telemarketer’s obligations under this Agreement.
6. PRICE AND PAYMENT TERMS
6.1. Prices for the Services, and related payment terms, are specified in Annexure 8 (Prices and Payment) or as communicated time to time. 

6.1.1. Registration charges and DLT platform usage fee
6.1.2. Prices for Header Allocation

6.1.3. Prices for Consent Template Registration 
6.1.4. Prices for content Templates Registration
6.1.5. Price for consent verification

6.1.6. Prices for Scrubbing 

6.2. Taxes. Unless specified otherwise in Annexure 8, (a) the currency of the Price will be Indian Rupees (INR), (b) the Price will not be subject to any decrease for the Term, (c) the Price is exclusive of all Taxes, and (d) Telemarketer is entitled to withhold from the price taxes on income in accordance with Applicable Laws. Telemarketer will promptly provide to Airtel an appropriate ‘Tax Deducted at Source’ certificate. 

6.3. Invoicing. Airtel will raise invoices on or before the 10th (tenth) day of each month for the Services provided in the previous month. Telemarketer will make payment against such invoices within 21 (twenty one) days of the invoice date or 30 days from the last day of usage calendar month, whichever is earlier.
If the Telemarketer fails to pay any amount due hereunder by the Due Date then Airtel shall be entitled to charge and receive interest at the rate of one and a half  per cent  (1.5%) per month or the highest rate allowed by law, whichever is lower, following notification remained without effect during 10 days.

6.4. Telemarketer shall not withhold any amount due to be paid as per the  invoice and shall timely pay such  dues,  however in the event  the Telemarketer requires conciliation in the event of  dispute for the  current  month  with respect to the  usage,  the same shall be done  only after the payment of full  dues,  however conducting a  monthly reconciliation  will be  on the discretion of  Airtel. 

6.5. The Telemarketer will notify in writing any discrepancy in an invoice within a period of 10 Days from the receipt of such invoice. Notwithstanding the dispute, the Telemarketer shall make payments of complete invoiced amount and the payment made towards the disputed amount shall be treated as provisional payment till the settlement of dispute. Any dispute which is less than 2 percent (2%) of the total amount of the relevant invoice will not be raised. 
7. FINANCIAL SECURITY
Telemarketer and its each Sender agrees to furnish financial security to Airtel in either of the following modes /options specified below.

A. Option 1 : Bank Guarantee:

i. Notwithstanding anything contained in this Services Agreement, the Telemarketer and the respective Sender shall furnish an initial bank guarantee for an amount of INR_____________________ each by way of security for the due performance of its obligations under the Services Agreement as well as Agreement/s as per Annexure 1.

ii. The initial bank guarantee shall be furnished to Airtel before the provision of Services. 

iii. The amount of bank guarantee shall be assessed and revised upwards at the sole discretion of Airtel from time to time, based on the billing and payment credentials of the Telemarketer. In case of any change, the Telemarketer agrees to furnish the revised bank guarantee within 7 days from the date of receipt of notification from Airtel.
iv. Any failure to furnish the Bank Guarantee will entitle Airtel to either deny the provision of Service or de-provision the existing Services being availed by the Telemarketer and/or Sender. 

v. The bank guarantee shall remain valid throughout the period of this Service Agreement. 
vi. The Telemarketer and the Sender agrees that Airtel reserves the right to encash the bank guarantee for any default /breach in the terms of Service Agreement and/or Agreements. 

B. Option 2 : Security Deposit:

Both the Telemarketer and its each Sender shall on or before the execution of this Service Agreement but before the commencement of Services, deposit with Airtel an amount of INR __________each as an interest-free refundable security deposit. The security deposit shall remain deposited with Airtel during the Term of this Agreement. Based on business requirements and the transactions between the Parties, Airtel may require the Telemarketer to deposit additional security deposit with it. The Telemarketer shall, immediately on receiving written intimation from Airtel, arrange to provide the additional security deposit required by Airtel.

Airtel shall, subject to the provisions of this Agreement, refund the security deposit to the Telemarketer on the expiry or termination of this Agreement. The Parties agree that Airtel has the absolute and complete right to deduct from such security deposit the amounts which may be found to be due, Telemarketer for any reasons whatsoever, including the breach of any of the terms of this Agreement. Airtel shall be entitled to set-off the security deposit amount against any amount payable by the Telemarketer to Airtel in connection with this Service Agreement.

C. Option 3: Prepayment:

Before the date of commencement of services, Telemarketer and Sender shall respectively provide Airtel with a cash prepayment for service in the amount of INR …..(……) . Every Monday Telemarketer shall prepay Airtel on a weekly basis according to its own weekly estimation of traffic that it expects to send during the following week.  The onus of estimating traffic projections, per-payment usage and sending top up pre-payments is solely the responsibility of Telemarketer and Airtel is not liable to send any notifications or reminders to the Telemarketer to this effect. Airtel reserves the right to suspend the service provided hereunder without notice if the balance available with Airtel is below the previous day’s usage value or average usage of past 5 days, whichever is higher, and the Telemarketer has failed to remit adequate pre-payment to cover its estimated traffic volumes. After termination of the agreement, the pre-payment shall be returned within 10 ( ten ) days after settlement of all dues.
8. CHANGE
8.1. Any price changes will be passed to the Telemarketer by Airtel via e-mail to the Telemarketer with 7 (Seven) days prior notice and the changes will be effective after the expiry of 7th day.  

8.2. If Telemarketer rejects the proposed modifications and adjustments within 7 days, Airtel may either (a) not proceed with the Change, or (ii) suspend the provision of Services. If no reply is be received from the Telemarketer it will be assumed as deemed acceptance by the Telemarketer.

9. IPRs 
Non Infringement
Each Party will retain all rights and ownership in their respective IPRs created or acquired prior to, or independent of, this Service Agreement (“Pre-existing IPR”). Without prejudice to licenses granted by Airtel under this Service Agreement, or as otherwise specified in this Service Agreement, each Party’s IPRs are, and will remain, the exclusive property of the respective Party (or its Affiliates as the case may be). Nothing in this Service Agreement shall be construed as granting to a Party any rights, licenses, authorisation or title in any Pre-existing IPR of the other Party, unless the same is expressly set out herein.
10. AUDIT

During the Term, and for a period of six (6) months thereafter, Airtel, at its expense, may audit, inspect, make copies or extracts, or request for copies or extracts, of relevant records and documents associated with Telemarketer’s performance of, and compliance with, this Agreement. Airtel may conduct such audit either directly or through its consultants or agents (“Auditor”), during normal business hours upon advance notice of two (2) weeks. Airtel or the Auditor will have unrestricted access to the Documents, whether maintained electronically or otherwise. Telemarketer and its Representatives will cooperate with and assist Airtel and its Auditor in relation to Airtel’s rights under this Article 10.
11. TERM, SUSPENSION AND TERMINATION

11.1
This Service Agreement shall commence from the Effective Date of this Service Agreement and shall continue in full force for a period of two (2) years or unless terminated earlier by either Party as provided for in this Service Agreement. Parties may mutually decide to extend the term of this Agreement. 
11.2
Airtel shall have the right to terminate this Agreement by written notice to the Telemarketer for any reason including but not limited to breach by the Telemarketer of any obligation, representation, warranty, covenant, or any other terms of this Agreement. Such termination shall be effective from the date mentioned in such written notice.

11.3
Each of the Parties may terminate the Service Agreement and /or part of Service with a notice of 7 days to the Other Party: 
i. In the event of the occurrence of a case of Force Majeure continuing beyond a period of one hundred and eighty (180) days; 

ii. In the event of the other Party suffering an Insolvency Event.
7.4        Airtel may terminate or suspend the Service Agreement and/or part of the Services at its discretion:

i. In the event of breach by the Telemarketer of any of its material provisions under this Service Agreement, after a notice to remedy it within a period of ten (10) days has lapsed without any resolution to the infringement.  

ii. In the event of misuse of Services by the Telemarketer with a prior notification of 7 days.

iii. If Telemarketer acts in violation of Regulation, Airtel’s policies, directive or process.

iv. If Telemarketer fails to furnish or replenish the financial security as mentioned in Article 7.

v. If Telemarketer transmits or send any unauthorized content in the discretion of Airtel.

11.5
Airtel may terminate this Service Agreement or part of Services for convenience upon 7 days’ notice. Telemarketer may terminate this agreement for convenience upon 90 days’ notice.

11.6 
Suspension of Services: Without prejudice to any of Airtel’s rights or remedies, Airtel may suspend, withdraw or restrict all or part of the Services immediately without any notice at any point of time if:

i. the Telemarketer has not made payment of invoiced charges for any Services by the Due Date ; or for  a deficiency in making payments;

ii. Telemarketer indulges in unauthorized  use of Services; or

iii. Airtel founds that Telemarketer has violated any of the Regulations or Applicable Law or Airtel’s Code of Practice document; or 
iv. If Telemarketer if acting in violation of the provisions of this Service Agreement; or
v. If in the reasonable opinion of Airtel, the Telemarketer’s interface with Airtel network adversely affects the normal operation of Airtel’s network, or

vi. If in the reasonable opinion of Airtel, it is necessary to suspend the Services in order for it to:

a. carry out planned maintenance, repair or upgrading of any equipment or facility forming part of its network and has given the Telemarketer as much notice as is reasonably practicable in the circumstances.; or

  b.
protect the integrity of its network, or to carry out unplanned maintenance, repair or upgrading of any equipment or facility forming part of the network.

vii. In the event that there are instructions from the Government of India including DoT, TRAI or any other competent or legal authority.

11.7
In the event the Service Agreement is terminated, unless if otherwise agreed in writing by Airtel, all or any sums and charges payable under this Service Agreement and which are unpaid at the effective date of termination shall forthwith become due and payable by the Telemarketer. The provisions of this Service Agreement shall, to the extent stated in other Articles hereof or necessarily implied, survive the termination thereof.

11.8 
In the event of any change in Applicable Law, Airtel reserves the right to forthwith suspend and/or terminate the Service Agreement by giving a prior written notice to the Telemarketer.
12. INDEMNIFICATION

12.1. The Telemarketer hereby agrees to indemnify, defend and hold Airtel and its directors, officers, employees, agents, and/or assignees, their heirs and legal representatives, harmless against any loss, howsoever arising, out of the conduct of the Telemarketer, or breach or violation of any terms and conditions of this Service Agreement and / or applicable orders, regulations, directions etc. of Dept of Telecommunication (DoT)/TRAI or any other Statutory authorities or any claims arising out of breach of Article 4 (Telemarketer’s obligation).
12.2. The Telemarketer hereby indemnifies and keeps indemnified Airtel from and against all claims, damages, costs and loss incurred or suffered by Airtel as a result of any representations / warranties made by the Telemarketer in any form to any person relating to any aspect of the Services. 
12.3. Telemarketer hereby, in addition to signing an indemnity bond, irrevocably undertakes to indemnify Airtel, its affiliates, promoters, directors, officers, employees etc., against any/all losses, damages, actions, proceedings with respect to any violation/omission in complying with the requirements of TRAI/DoT or any other statutory authority.
12.4. Each indemnity in this Agreement is a continuing obligation, separate and independent from the other obligations of the Parties and shall survive termination of this Agreement.
12.5. The Telemarketer hereby agrees to indemnify, defend and hold Airtel and its directors, officers, employees, agents, and/or assignees, their heirs and legal representatives, harmless against any loss, howsoever arising, from Telemarketer’s failure to comply with any laws in relation to taxes including without limitation the GST. Where Airtel is subject to any claim, suit, show cause or any other action arising from Telemarketer’s failure to comply with applicable tax laws, Airtel shall be entitled to withhold and/or set off, from any amounts payable to the Telemarketer by Airtel, an amount equivalent to the quantum of claim, suit or other action faced by Airtel together with reasonable charges for legal costs.

13. LIABILITY

13.1
Airtel shall not be responsible towards the Telemarketer or any third party for damage to or loss or loss of use of data or information or other content in the course of implementation and/or usage of the Services. In addition, Airtel shall not be responsible towards the Telemarketer for any malfunctions or interruptions in the Service caused in the usage of the Service due to the actions of third party carriers, other third parties or Force Majeure.

13.2
Airtel shall not, in any manner, be held responsible for any breach of contract by the Telemarketer with any of its customers, clients, strategic partners, suppliers or Affiliates as a result of the implementation or usage of the Services. 

13.3
Disclaimer of Warranty. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW AND EXCEPT AS STATED IN THIS SERVICE AGREEMENT, THE SERVICES ARE PROVIDED "AS IS" WITHOUT WARRANTIES, CONDITIONS, REPRESENTATIONS OR GUARANTIES OF ANY KIND, EITHER EXPRESSED, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, SATISFACTORY QUALITY, TITLE, NONINFRINGEMENT OR FITNESS FOR A PARTICULAR PURPOSE. AIRTEL DOES NOT WARRANT THAT THE SERVICES WILL BE UNINTERRUPTED OR ERROR FREE OR THAT ANY ERRORS WILL BE CORRECTED. 

13.4
NOTWITHSTANDING ANYTHING CONTAINED IN THIS SERVICE AGREEMENT, UNDER NO CIRCUMSTANCES SHALL AIRTEL BE LIABLE TO THE TELEMARKETER FOR ANY DIRECT OR INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, WHETHER FORESEEABLE OR NOT. AIRTEL SHALL ALSO NOT BE LIABLE TO THE TELEMARKETER FOR LOSS OF PROFITS, LOSS OF BUSINESS, LOSS OF REVENUE, LOSS OF OPPORTUNITY, LOSS OF GOODWILL, LOSS OF DATA OR LOSS OR USE OF DATA, WHETHER DIRECT OR INDIRECT, WHICH MAY ARISE UNDER OR PURSUANT TO THIS SERVICE AGREEMENT. FURTHER, AIRTEL’S TOTAL LIABILITY ARISING UNDER OR IN RELATION TO THIS SERVICE AGREEMENT FOR ALL CLAIMS, WHETHER ARISING UNDER CONTRACT (INCLUDING FUNDAMENTAL BREACH), TORT (INCLUDING NEGLIGENCE AND STRICT LIABILITY) UNDER AN INDEMNITY, STATUTE OR ANY OTHER THEORY OF LAW, IN THE AGGREGATE, WILL BE LIMITED TO AN AMOUNT EQUAL TO THE FEES PAID UNDER THIS SERVCIE AGREEMENT FOR THE PRECEEDING SIX (6) MONTH PERIOD FROM THE DATE OF SUCH CLAIM. 

13.5
IT IS EXPRESSLY UNDERSTOOD AND AGREED THAT EACH AND EVERY PROVISION OF THIS SERVICE AGREEMENT THAT PROVIDES FOR A LIMITATION OF LIABILITY, DISCLAIMER OF WARRANTIES, OR EXCLUSION OF DAMAGES IS INTENDED BY THE PARTIES TO BE SEVERABLE AND INDEPENDENT OF ANY OTHER PROVISION AND TO BE ENFORCED AS SUCH. FURTHER, IT IS EXPRESSLY UNDERSTOOD AND AGREED THAT IN THE EVENT ANY REMEDY HEREUNDER IS DETERMINED TO HAVE FAILED OF ITS ESSENTIAL PURPOSE, ALL OTHER LIMITATIONS OF LIABILITY AND EXCLUSION OF DAMAGES SET FORTH HEREIN SHALL REMAIN IN FULL FORCE AND EFFECT.
14. PENALTY

Without prejudice to any other right available with Airtel under this Agreement or under Applicable Law, Airtel has right to impose penalty upon Telemarketer for violation of any of the terms and conditions of this Agreement. Such penalty shall be imposed at the rate and as per the terms mentioned under Annexure 7.
15. CONFIDENTIALITY

Confidentiality
i.
Subject to Article 15.1(ii), each Party will keep confidential all Confidential Information of the other Party, not use the other Party’s Confidential Information for any purposes other than as required under this Service Agreement, and will ensure that its Representatives do not disclose to any person any Confidential Information of the other Party at any time, or make or authorise any public or private announcement or communication concerning the Service Agreement. Receiving Party will also ensure that its Representatives are provided access to Confidential Information only on a need-to-know-basis and solely for the performance of this Service Agreement. 

ii.
For the purposes of this Service Agreement, the ‘Confidential Information’ will mean all information, of any kind whatsoever, which is disclosed by the Airtel or their representatives, whether in writing, verbally or by any other means, including without restriction all technical, commercial, strategic or financial information, studies, specifications, software, know-how and manufacturing information and secrets. 
For avoidance of doubt, Confidential Information shall also mean to include Telemarketer Data to the extent of their phone numbers as provided by the Telemarketer to Airtel. However, Telemarketer data shall not mean and include the content of the data transmitted by the Telemarketer. For the avoidance of doubt, Confidential Information will not include information (i) that is or becomes a part 
of the public domain through no act or omission of the other Party, or (ii) that the other Party can demonstrate by competent evidence (A) was in its lawful possession prior to the disclosure and had not been obtained by it either directly or indirectly from the disclosing Party, (B) was lawfully disclosed to it by a third party without restriction on disclosure, or (C) is independently developed by it. 

iii. Each Party agrees not to disclose each other’s Confidential Information to any person other than those specified in the following sentence. Each Party may disclose Confidential Information only to those Representatives who are required to protect it against unauthorized disclosure in a manner no less protective than under this Service Agreement. Nothing will prevent either Party from disclosing the terms or pricing under this Service Agreement or orders submitted under the service order in any legal proceeding arising from or in connection with the Service Agreement. A Party may disclose Confidential Information to a Government Authority as required by law, provided, prior to such disclosure, and promptly upon receiving the disclosure request, but to the extent legally permissible, the receiving Party provides notice to the disclosing Party about such disclosure requirement and assists the disclosing Party in resisting such disclosure. Confidential Information disclosed to a Government Authority will continue to remain subject to confidentiality obligations. 

Data Protection 

iv. In the course of providing the Services, Telemarketer and its Representatives may obtain access to Personal Data. Such Personal Data will be considered Confidential Information of Airtel.

v. If Telemarketer receives any Personal Data from Airtel, it will protect the same in accordance with Article 15. Any disclosure of Personal Data by Telemarketer Partner to its Representatives (only if required), including by way of cross-border disclosure, must be in accordance with this Article 15 and Applicable Laws (including any laws relating to remote access of Personal Data). 

vi. In relation to the foregoing, if Airtel provides, or Telemarketer otherwise receives, Personal Data:

(a) Telemarketer will secure Personal Data by implementing all reasonable technical and organisation measures in accordance with industry best practices (including placing adequate access controls, such as allowing access to Personal Data only through password-protected accounts) for preventing any unauthorised or unlawful access to, or accidental loss, damage or destruction of, such Personal Data. Telemarketer will promptly notify Airtel in writing on becoming aware of any breach of the foregoing.

(b) Telemarketer will not provide or give access to, share, sell, part with or transfer to any third party or place outside Airtel, either physically or remotely, any Personal Data or any profiling information, usage patterns, accounting information, tariff plans, telephone and mobile numbers of Airtel’s subscribers, unless specifically required to be disclosed under Applicable Law.

(c) Telemarketer and its Representatives will collect, access, use, maintain or process Personal Data solely to fulfil its obligations under this Agreement. Such Representatives’ access to Personal Data will be only on a read-only basis and they will not be allowed to print or download any Personal Data. 

vi. Telemarketer will comply with Applicable Laws in relation to the processor of Personal Data, such as the Information Technology (Reasonable Security Practices and Procedures and Sensitive Personal Data or Information) Rules 2011, the Information Technology Act, 2000 and any rules thereunder, and all Airtel privacy policies and guidelines that are made available to Telemarketer regarding collection, access, use, disclosure and security of Personal Data.

vii. Telemarketer will not be authorized to conduct any form of direct marketing (through any mode of communication) related to Airtel or any Airtel Affiliates, or their products or services, using the Personal Data. Telemarketer will be fully responsible for any unauthorized collection, access, disclosure and use of Personal Data and will immediately notify Airtel regarding any such unauthorized actions. Telemarketer will assist Airtel in investigating any such breach and handling related claims. 

15.2
Each Party acknowledges that a breach of this Article 15 may result in irreparable harm to the other for which monetary damages may not provide a sufficient remedy. Accordingly, the aggrieved Party may seek equitable relief or injunctive relief in relation to such breach. 

15.3
Article 15 (Confidentiality) and Parties’ obligations under it will continue for 1 (one) year after expiration or termination of this Service Agreement.

16. PUBLICITY

11.1 In relation to the subject matter of this Service Agreement, each Party agrees not to use the trademarks, trade names, services marks or other proprietary marks of the other Party to this Agreement in any advertising, press releases, publicity matters, or other promotional materials or for any other purpose than as envisioned by this Service Agreement without prior written approval of the other Party.  In addition each Party agrees not to initiate or distribute any press releases, publicity matters or other promotional materials related to or referencing the subject matter of this Service Agreement without prior written approval of the other Party.
17. DISPUTE RESOLUTION

11.2 If any dispute, constraint, difference or disagreement arises in relation to implementation of the terms of this Service Agreement or its validity, interpretation, execution, performance or termination (“Dispute”), such Dispute will be resolved in the first instance through the Escalation Matrix. 
11.3 Notwithstanding referral of a Dispute to the Escalation Matrix, or if the Parties fail to resolve a Dispute through the Escalation Matrix, either Party may refer the Dispute for resolution under this Service Agreement or Service Order (as the case may be) in the manner below: 

a) The Party raising a Dispute will provide a written notice to the other Party elaborating the dispute in reasonable detail;

b) Upon receipt of the notice, at each level of resolution specified below, the Parties will designate their nominees for resolution of the Dispute within five (5) Business Days;

c) The nominees will attempt to resolve the Dispute within 30 days of being designated.

11.4 The Dispute resolution process under Article 17.2 will be through referral to the following tiers:

b) In the first instance, to the senior Representatives of each Party;

c) In the second instance, to the senior most management executives of each Party;

d) If the Dispute is not resolved (i) through the Escalation Matrix, or (i) where invoked, in accordance with Articles 17.2 and 17.3, within 30 days of the first written notice of the Dispute from either Party to the other, then the Dispute may be referred to arbitration by either Party.

11.5 Disputes referred to arbitration will be resolved by a sole arbitrator to be appointed by Airtel. The seat and place of arbitration will be New Delhi. The language of arbitration will be English. Arbitration will be conducted in accordance with the Arbitration and Conciliation Act, 1996. The rights and obligations of the Parties will remain in full force pending the arbitrators’ award.

18. NOTICES
11.6 Any notice, demand, consent or other communication (“Notice”) given or made under this Service Agreement:

· will be in writing and signed by an authorized officer of the sender;

· will be delivered to the intended recipient by prepaid post or by hand or fax, to the address or fax number provided in the Cover Sheet

· or the address or fax number last notified by the intended recipient to the sender (along with a copy of such notice or communication by electronic email to e-mail addresses provided above or last notified by the intended recipient), and 

· any Notice given or made under the Service Agreement will be deemed duly given in case of delivery in person, when delivered; in the case of delivery by post, five (5) Business Days after posting; and in the case of fax, on receipt of a transmission control report from the dispatching fax machine showing the number of pages, destination fax number and name of recipient, indicating that the transmission has been made without error. 

19. GOVERNING LAW AND JURISDICTION

Any dispute or claim (contractual or non-contractual) arising out of or in relation to this Service  Agreement, including disputes as to its formation, will be governed by and construed in accordance with Indian laws, without regard to its conflict of laws rules. Subject to Article 17.4, the Parties submit to the exclusive jurisdiction of New Delhi courts. 
20. FORCE MAJEURE

11.7 No failure or omission by a Party (“Affected Party”) to carry out or to perform any of the terms or conditions of the Service Agreement will give the other Party a claim against the Affected Party, or be deemed a breach of the Service Agreement, if and to the extent that such failure or omission arises as a result or consequence of a Force Majeure Event.

20.2
The Affected Party will promptly, and in any case as soon as reasonably possible, notify the other Party of the nature and anticipated duration thereof and thereupon will be excused from performing such obligation for so long as the Force Majeure Event continues and will use all reasonable endeavors to resume performance of the obligation as soon as reasonably possible.  

20.3
If any Force Majeure Event affects the performance of obligations of any Party, such Party will make all commercially reasonable efforts to mitigate the effect of the Force Majeure event. 

20.4
Where a Force Majeure event materially prevents a Party’s performance for a continuous period of 30 days, they may enter consultation to determine the next course of action.

21. MISCELLANEOUS

21.1. Nothing in this Service Agreement shall be deemed to constitute a partnership between the Parties nor constitute either Party the agent of the other Party for any purpose.

21.2. This Service Agreement may be signed in any number of counterparts, all of which taken together shall constitute one and the same instrument. Each counterpart shall be as valid and effectual as if executed as an original.
21.3. The headings and sub-headings of Articles contained herein are used for convenience and ease of reference, and in no way define, limit or describe the scope or intent of this Service Agreement or any of its provisions.

21.4. If any provision of this Service Agreement is found invalid or unenforceable, the validity or enforceability of the remaining provisions or portions hereof shall not be affected, unless the invalid or unenforceable provision is material or essential to the substance of this Service Agreement.

21.5. Nothing contained in this Service Agreement will be deemed to grant any ownership in, or license to, any patents, inventions, copyrights or trademarks of either Party, whether made under this Service Agreement or not. Each Party will own any intellectual property created by it during the period of the Service Agreement. In case a Party wants to use the other Party’s intellectual property as created above for internal purposes, it would have to acquire appropriate licenses and rights from the other Party, under a separate agreement. Each Party will continue to own any pre-existing material contributed by it.

21.6. This Service Agreement, along with its Annexure(s) supersedes all prior proposals, representations, commitments and discussions on this subject and is the complete and exclusive statement of the agreement between the Parties in relation to the subject matter thereof. The contents of the main body of this Service Agreement and that of the Annexures will be construed harmoniously to the maximum extent possible; in the event of any direct conflict, the provisions of the Annexures will take precedence over those of the main body of this Agreement. 

21.7. This Service Agreement cannot be modified except by a written agreement signed by the authorized representative of each Party. Any reproduction of this Service Agreement by reliable means will be considered an original of this document.
22. ASSIGNMENT 

22.1 Neither Party may assign, novate, or otherwise transfer any of its rights or obligations under this Agreement without the prior written consent of the other except: (i) in the case of Airtel to another member of its group validly incorporated in India. 
Annexure -1

Scope of Work SoW:
The Services to be availed by the Telemarketer are as follows:
(Please select the Services by ticking )
	
	

	1. Registration

2. Header Registration


	

	3. Content Template Registration

	   

	4. Consent Template Registration

	

	5. Consent Verification


	

	6. Scrubbing


	


Annexure -2

 Registration/De-registration of Telemarketer including the Senders:
i. The Telemarketer has to make a request for its registration with Airtel by submitting a Universal application form, mentioning the details specified therein.
ii. The Telemarketer shall enclose copy of KYC documents (for both sender entity and its Authorised signatory). For ease of identification of a Telemarketer, the KYC documents of Telemarketer must also include at least two such details out of Pan Number, CIN Number, Aadhaar Number, GST Number.
iii. The Telemarketer shall also facilitate an initial bank guarantee or a security deposit of such amount as may be specified by Airtel.
iv. The Registration of the Telemarketer shall be subject to due verification of the documents and credentials of the Telemarketer. Airtel is entitled to carry out such pre or post verification checks of the Telemarketer/s which may include physical verification. If there is any shortcoming or the details are not proper, the Telemarketer shall be duly notified of the same with an opportunity to provide complete details. 
v. The Telemarketer shall explicitly declare the purpose for which the Telecom resources are being taken. 

vi. On successful validation, the Telemarketer and the respective Senders shall be registered and assigned a Unique ID. 
vii. The Telemarketer may be de-registered for any material non-compliance to the terms of Services agreement and/or for violation with the Applicable Law.
Annexure -3
Header Registration/De-registration
Subject to successful Registration of Telemarketer, the registered Telemarketer shall apply for a Header allocation to Airtel under the Header Registrar (HR) functionality of Airtel. The Telemarketer, using various modes enabled by Airtel, shall initiate activity for registration of Header(s).

1. The proposed Headers shall be distinct for Voice and SMS, (National) and for each of the categories of transactional, promotional or service.

2. The registered Telemarketer shall furnish such documents of the Sender at the time of seeking Header allocation which establishes the affiliation and proximity of the Header with the Sender. Airtel reserves right to seek such documents from the Telemarketer as may be necessary to establish the nexus and/or relation of the Header with Sender/Telemarketer.

3. The Header Allocation by Airtel shall be subject to such rules and exclusions as may be framed by Airtel from time to time and such rules shall be binding on the Telemarketer and Sender as soon as the same are notified /modified. The rules, checks or exclusions specified in this Service Agreement is merely indicative and not exhaustive. At the discretion of Airtel, the rules are subject to change from time to time and the same shall be binding upon the Telemarketer.
4. The Headers proposed should have an affiliation or proximity or correlation with the Telemarketer/relevant Sender which is relatable and justifiable and can be either with its brand name, business name or a company name etc. 
5. The structure of the header shall be subject to such composition as may be specified in TRAI Regulation and the Header shall have two parts – Header Root and Header Branch.

In case there is no evident correlation, the Telemarketer may be required to provide a justification for such header from the Sender failing which Airtel is entitled to withdraw such Header and offer it to other Telemarketers/Senders. 
6. Airtel’s Entity-HR shall also check whether the header has a correlation with any of the Government entities/projects, well known brands, corporates etc. as per the list of existing Headers being used prior to TCCCPR Regulation 2018. 

7. The decision for Header assignment, allocation, refusal, withdrawal, suspension etc shall be at the sole discretion of Airtel’s HR-Entity and shall be as per the rules formulated from time to time. 

8. Subject to all necessary checks and validations, the general rule to be followed for header assignment shall be on first come basis. However, this rule may is binding  for all allocations. 

i. Process for Additional Authentications – SEBI related 
-
The Telemarketer shall declare if Header is to be used for sending any SMS related to investment advice or tip. In such a case, the  the Telemarketer should be a SEBI registered investment advisor or broker or sub broker or portfolio manager or merchant banker, and should provide its SEBI registration document. 

-
In case details do not match, header registration request shall be declined. 

ii. Headers for Government entities 
· In case the purpose of sending SMS is on behalf of Government entities, Government projects the Telemarketer should provide the Government authorization letter. 

· The Telemarketer should undertake that all such SMS are billable and chargeable to them unless any exemption is granted to them by the authorised agency. 

iii. Corporate/Well known brands:

· In case the purpose of sending SMS is on behalf of corporate/well-known brands, the Telemarketer should provide the Authorization letter from such corporate/well-known brand on their letter-head, along with other requisite documents as may be specified by Airtel. 

9. Airtel shall perform additional checks viz; proximity checks, similarity after substring swaps for look-alike headers so as to avoid any confusion between headers of different Telemarketers.

Checks for look-alike headers which may mislead to a common recipient of commercial communication, 

· proximity checks, 

· similarity after substring swaps specifically in case of government entities, corporate(s), well-known brands while assigning headers irrespective of current assignments of such headers, 

· As per specific directions, orders or instructions, if any, issued from time to time by the Authority; 

· Airtel may suggest changes in the proposed Header –by exclusion/inclusion of additional characters in the headers to avoid proximity match of Headers.

· The Header allocation shall be done by Airtel on best effort basis.

· If a header is allocated to an entity, and another entity approaches Airtel later for the same header or for preventing the other entity from using it, Airtel shall inquire and basis the findings, it may withdraw or re-allocate the header. 

10. Airtel shall be rightfully entitled to suspend, withdraw or annul the allocation of Headers for any mis-use or its violation resulting in consumer complaints wrt unsolicited commercial communication 

11. The decision of the Airtel in allocation of Header shall be final and binding upon the Telemarketer.
i. In case the Telemarketer is not satisfied with the decision of Airtel, it may raise the issue with Airtel for reconsideration along with necessary documents in support of its submissions. Airtel may at its discretion, consider the submission of the Telemarketer and after due consideration to the same, Airtel’s decision shall be final and Telemarketer shall abide by the same.

ii. The Telemarketer shall use the respective Headers allocated for the specific purposes for which the same have been issued. 

12. Each header allocated/assigned shall have a unique Registration number or ID issued by Airtel.
13. The Header may be allocated for such duration as may be deemed fit by Airtel. After the expiry of such period, the Telemarketer shall re-apply as per the process specified by Airtel.
14. Airtel as Header Registrar shall upload the list of Headers registered against each Telemarketer on the DLT platform. 
15. De-registration of Telemarketer and/or Header: Airtel as Entity-HR shall be rightfully entitled to temporarily or permanently suspend, revoke, de-register a Telemarketer and/or Header in the following scenarios: 

i. In case of repeated complaints as defined in the complaint handling CoP. 

ii. On the expiry of limited period for which the Header was allocated

iii. On direction from LEAs, Regulators or other competent authorities 

iv. If there is any duplicity in allocation of same header to more than one entity.
v. If there is any violation of Intellectual Property Right 

vi. If any dispute is raised by any other entity.

vii. In case of misuse of Header

16. Such de-registration of Telemarketer or Header(s) shall be immediately informed to the respective Telemarketer on their registered email id and they shall subsequently inform the concerned Sender. 

17. Any re-registration of such Telemarketer shall at the discretion of Airtel  and if so, the same shall be on such terms and as per the process defined by Airtel from time to time. 

18. Airtel as Header Registrar shall also upload the list of Headers registered, de-registered or revoked on the DLT platform for respective TSP’s to take necessary action including action to de-register such Headers from their systems within one business day. 

Annexure - 4
Content Template Registration with Airtel acting as a Content Template Registrar 
1. Telemarketer will share with Airtel, the proposed template to be registered under the category of transactional or service or promotional Voice/SMS. The Telemarketer will also declare if the template is for a SMS/Voice. 
2. Telemarketer shall ensure that no objectionable, obscene, unauthorized or any other content, messages or communications infringing copyright and intellectual property right etc., in any form, is permitted from the Telecom resources being availed by it for Services under this Agreement.

3. Airtel to check the content of the service templates, transactional templates and promotional template submitted by the Telemarketer. In case of service, it will cross-check the service template with the purpose defined in the approved consent template. There shall be no mixing of any promotional content in any of the transactional and/Service Templates.
4. Airtel under its discretion, can disallow registration or cause deregistration of any content template based on any specific keywords or otherwise. 

5. Airtel shall issue a unique ID to each of the content template registered for the Telemarketer.
6. The template should carry both fixed and variable portion, distinctly identified. Sample Templates with fixed and variable portions may be prescribed and shared with Telemarketers as options during Registration. 

Annexure -5
Consent Template Registration with Airtel as Entity-CsTR 
i. The Telemarketer may propose or alternatively Airtel may offer standardized consent template/s, which are too be presented to the customer for acquiring customer’s consent. 

ii. There may be multiple consent templates registered with Airtel, each having a distinct template ID. 

iii. The template should explicitly convey the purpose of the consent and the details of the Telemarketer as well as the Services for which consent is being sought.

iv. Airtel will validate and cross check the consent template and approve/disapprove the same for the registration. In case of rejection, the Telemarketer shall chose or share the revise template. Post successful validation and checks, Airtel will assign a unique ID to each approved consent template. 
v. Airtel at its discretion, can cause deregistration of some/particular consent template(s) based on any specific content through keywords or otherwise for any non-compliance or misuse by the Telemarketer. 
vi. Airtel will register and record the approved consent template along with necessary sender details in its records  
vii. Airtel shall charge the Telemarketer for such consent template registration as per the agreed commercials. 
Annexure -6
Consent Registration: Presenting content of consent acquisition, taking agreement and authentication:
1. Record or Acquire customer Consent: 
The Telemarketer shall approach Airtel’ for the purpose of recording the consent of the customers.

Airtel shall devise a process for such consent acquisition activity which shall include the following: 

· Presentation of the content of the registered consent acquisition template to the customer before taking consent; and 

· Taking concurrence or approval of the customer on the purpose of the consent and details of sender; and 

· Allow authentication of the customer giving the consent through OTP over SMS or any other means notified by Airtel; 

· To record such consent from the customers in Airtel’s relevant records.

2. The consent acquisition functionality shall be offered by Airtel to the Telemarketer on chargeable basis.

3. Airtel shall offer to the Telemarketer such functionality as is necessary to avail the services of consent acquisition from the customers and shall record the customer’s action of validation and revocation. 
4. The Telemarketer agrees that if the number of consent revocations against the Telemarketer is high as per the norms laid down by Airtel, Airtel reserves the right to revoke the complete consents of the Telemarketer which can be either against a particular Header or a  Sender or both.
Annexure - 7
Financial Disincentives/Penalty 
1. The Telemarketer shall be liable for any Unsolicited Commercial Communication emanating from any of the Telecom Resources allocated to the Telemarketer by Airtel.

2. The Telemarketer has agreed to deposit with Airtel an amount of rupees fifty thousand only (INR 50,000/-) as refundable security deposit. Telemarketer also undertakes to deposit additional security deposit as specified in this agreement, within three business days of such demand notice. Airtel shall be entitled to deduct from such security deposit, on issue of each notice for sending unsolicited commercial communication by the sender, an amount as provided under this agreement. 

3. For complaint management process the sender should facilitate such details and justification as is sought by Airtel and within one business day from date of sharing of complaint.

4. For each Unsolicited Commercial Communications (UCC) from the Telemarketer resulting in valid complaint within in one calendar year, in each License Service Area, the penalty shall be as under 

	Value of Counts of UCC for particular RTM 
	Financial disincentive (In INR.)

	1
	10,000

	2
	10,000

	3
	10,000

	4
	10,000

	5
	10,000

	6
	10,000

	7
	10,000

	8
	10,000

	9
	10,000

	10
	10,000

	11
	10,000

	12
	10,000 -  along with black-listing of the Telemarketer 


5. If Airtel is subject to higher penalty than the amount mentioned above, then the Telemarketer shall be subject to such penalties as may be imposed on Airtel.

6. In addition, Airtel will also internally audit transactions originating from the Telecom Rresources allotted to the Telemarketer. Any violations identified by Airtel will be considered as violation of these Regulations. Airtel shall inform Telemarketer of such violations and upon repeated violation, reserves the right to disconnect all known telecom resources allotted to the sender and make recommendation to blacklist the sender. 

7. The Telemarketer has agreed that on deduction of amount equivalent to 3 instances of violation the sender shall deposit additional security amount of rupees seventy thousands only (INR 70,000/-) within maximum of 10 days.  At the begining of each calendar year the security amount of INR 50,000 shall be maintained by  each sender. 

8. The Telemarketer has agreed that in case the sender fails to deposit the additional security deposit within 3 days from such notices or no amount is available in the security deposit of the sender due to deductions made under this  Agreement, all the telecom resources allotted to the sender for the purposes of telemarketing shall be disconnected and the name of sender shall be black listed , and the name of such Telemarketer shall not be removed from the black list before the completion of the period of two years from the date of entering his name in such black list and the registration of the sender shall be cancelled by respective TSP under the provisions of the Regulations. 

9. The Telemarketer has agreed that in case of 12th violation,  without prejudice to the amount which shall be deducted from the security deposit of the Telemarketer all the telecom resources allotted to the Telemarketer shall be disconnected without any further notice and the name of Telemarketer shall be black listed and the name of such Telemarketer shall not be removed from the black list before the completion of the period of two years from the date of entering his name in such black list and the registration of the sender shall be cancelled by Airtel under the provisions of the Regulations. 

10. The penalty specified is in addition to other measures including but not limited to the de-registration of Telemarketer, withdrawal of Headers and /or any other right as specified in Airtel’s Code of Practice formulated pursuance to TRAI Regulation and as amended from time to time.

11. The penalty matrix shall be subject to change from time to time and the Telemarketer shall be bound to comply with such changes.
Annexure – 8
Price and Payment Terms 
The applicable charges for the Services availed by the Telemarketer shall be communicated and agreed between Airtel and the Telemarketer separately and any revisions shall also be intimated from time to time. 

1. Terms and Conditions:

2. Billing and Settlement Information

	Particulars
	Airtel


	Telemarketer Details 



	Billing & 

Correspondence Address 
	
	

	GSTN:-
	
	

	Contact Details of Billing and Settlements SPOC 

Name :

Designation

Email:

Mobile No:
	
	

	First Level Escalation:-


	
	

	Second Level Escalation


	
	


3.
Bank Information

	Airtel
	Telemarketer 
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